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TAX 
 
Treasury Expected to Meet with Ways and 
Means Members on Proposed Section 385 
Regulations 
 
Key Point 

 Obama Administration is expected to finalize 
the rules soon  

 
Secretary of the Treasury Jacob Lew will meet 
with Republican and Democrat members of 
the House Ways and Means Committees to 
discuss the Section 385 proposed rules. The 
proposed regulations would allow the 
Department of the Treasury (Treasury) to 
reclassify some debt as equity and have 
received immense pushback from Republicans 

and industry. The Obama Administration is 
expected to finalize the rules soon but has 
indicated that there will be changes to the 
original proposal based on feedback from the 
public comment period.  
 
House Ways and Means to Mark Up 
Olympic Tax Bill and Several Other Small 
Tax Bills 
 

This Week in Congress 

 House – The House passed the “Accelerating Access to Capital Act of 2015” 
(H.R.2357); the “Stop Settlement Slush Funds Act of 2016” (H.R. 5063); the 
“Investment Advisers Modernization Act of 2016” (H.R. 5424); and the “Justice 
Against Sponsors of Terrorism Act” (S. 2040).  

 Senate –The Senate began consideration of the “Water Resources Development Act 
of 2016” (S. 2848). The Senate failed to invoke cloture on the conference report to 
accompany the “Military Construction and Veterans Affairs and Related Agencies 
Appropriations Act, 2017/Zika Response Appropriations Act, 2016” (H.R. 2577) 
and the “Department of Defense Appropriations Act, 2017” (H.R. 5293/S. 3000). 

 
Next Week in Congress 

 House – The House will consider the “Carl D. Perkins Career and Technical 
Education Reauthorization Act” (H.R. 5587); the “Regulatory Integrity Act of 
2016” (H.R. 5226); the “Halt Tax Increases on the Middle Class and Seniors Act” 
(H.R. 3590); the “VA Accountability First and Appeals Modernization Act of 
2016” (H.R. 5620); and H.R. 5351, to prohibit the transfer of any individual detained at 
Guantanamo Bay.  

 Senate – The Senate will resume consideration and vote on the motion to invoke cloture 
vote on the substitute amendment to the “Water Resources Development Act of 
2016” (S. 2848).” 
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Key Point 

 Bill is expected to be considered on the House 
floor before the election recess  

 The Committee may also consider other small 
tax proposals offered during the series of 
member hearings held in the spring 

 
The House Ways and Means Committee will 
mark up a bill next week that would exempt 
Olympians representing the U.S. from paying 
taxes on their medals and financial awards. 
Olympics athletes earn cash for each win from 
the U.S. Olympic Committee: $25,000 for gold, 
$15,000 for silver and $10,000 for a bronze 
medal. The “United States Appreciation for 
Olympians and Paralympians Act,” sponsored 
by Representative Bob Dold (R-IL), would 
have no impact on federal revenue or taxes on 
athletes’ sponsorship or endorsement income. 
It would retroactively apply to the 2016 
Olympic Games. Majority Leader Kevin 
McCarthy (R-CA) said that the House will vote 
on the bill before the end of the year. The 
Committee may also consider tax proposals 
offered during the series of member hearings 
held in the spring.  
 
Ranking Member Wyden Releases 
Proposal to Curb Tax Avoidance in 
Retirement Plans 
 
Key Points 

 The proposal encourages retirement savings and 
makes changes to Roth IRA plans 

 
Senate Finance Committee Ranking Member 
Ron Wyden (D-OR) released a discussion draft 
of “Retirement Improvements and Savings 
Enhancements (RISE) Act” that would make 
the Saver’s Credit refundable and allow 
employers to make “matching” contributions 
to a 401(k) retirement plan while their 
employees make student loan repayments. The 
proposal also addresses “Mega Roth IRAs” by 

prohibiting contributions to a Roth IRA if its 
total value exceeds $5 million. Roth 
conversions and stretch IRAs would be 
eliminated under the proposal. 
 
Wyden’s proposal suggests what the Finance 
Committee may do under his leadership next 
year on retirement limits and modest 
enhancements if Democrats have a majority in 
the Senate.   
 
Upcoming Hearings and Events 
 
September 13 
Tax-Exempt College and University 
Endowments: The House Ways and Means 
Subcommittee on Oversight will hold a hearing 
to review tax-exempt college and university 
endowments.  
 
TBD 
Coal Miners Benefits: The week of 
September 19, the Senate Finance Committee 
is expected to hold a markup or legislative 
hearing that would consider legislation to 
address coal miners’ benefit packages. The 
health benefits of coal miners who worked for 
the Patriot Coal Mine run out at the end of 
2016, and this legislation would replenish those 
funds. The proposed legislation would also 
shift funds to address shortfalls in the UMWA 
pension funds. If there is agreement to proceed 

Upcoming Dates 
September 30, 2016: House target 
recess date 
October 7, 2016: Senate target recess 
date 
November 8, 2016: Election Day 
January 20, 2017: Inauguration Day   
March 2017: Debt limit suspension 
ends 
September 30, 2017:  FAA extension 
expires 
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on the coal miner bill, other retirement 
proposals could be considered as well.   
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Laura 
Simmons contributed to this section.    
 
FINANCIAL SERVICES 
 
House Approves Financial Services Bills 
 
Key Points: 

 The House approved a package of bills related 
to Form S-3, micro offerings, and private 
placements. 

 The House also passed bill related to 
settlement agreements and investment adviser 
modernization. 

 
On September 9, the House approved the 
“Accelerating Access to Capital Act of 2015” 
(H.R. 2357). The bill, introduced by 
Representative Ann Wagner (R-MO), would 
require the Securities and Exchange 
Commission (SEC) to revise the Form S-3 
registration statement for smaller reporting 
companies that have a class of common equity 
securities listed on a national securities 
exchange. The bill was favorably reported by 
the House Financial Services Committee on 
May 20, 2016 by a vote of 33-24. The House 
approved H.R. 2357 by a roll call vote of 236-
178. 
 
H.R. 2357 includes two other bills approved by 
the Committee on June 16, 2016: (1) the 
“Micro Offering Safe Harbor Act” (H.R. 4850), 
introduced by Representative Tom Emmer (R-
MN), which would exempt certain micro 
offerings from registration requirements; and 
(2) the “Private Placement Improvement Act 
of 2016” (H.R. 4852), introduced by 
Representative Scott Garret (R-NJ), which 
would direct the SEC to revise Regulation D 

relating to exemptions from registration 
requirements for certain sales of securities.  
 
The Administration released a Statement of 
Administration Policy (SAP) recommending 
that the President veto H.R. 2357 if passed by 
Congress. The SAP suggested that the “bills 
would reduce transparency and inhibit effective 
regulatory oversight of our capital markets by 
the Securities and Exchange Commission 
(SEC)” and “undermine not only the health 
and integrity of our markets, but the very 
capital formation process they claim to 
promote.” 
 
Additionally, on September 7, the House 
passed the “Stop Settlement Slush Funds Act 
of 2016” (H.R. 5063) by a roll call vote of 241-
174. The bill, introduced by Representative 
Bob Goodlatte (R-VA), would “prohibits 
government officials from entering into a 
settlement agreement resolving a civil action on 
behalf of the United States, or from enforcing 
such a settlement agreement, if that agreement 
requires a donation to be made to any person 
by any party (other than the United States) to 
such agreement.” House Financial Services 
Committee Chairman Jeb Hensarling (R-TX) 
gave a speech in support of the bill on the 
House floor, stating that the Obama 
Administration “used mandatory donations to 
direct as much as $880 million to political 
organizations that just so happen to be allies of 
the Obama Administration.” The 
Administration released an SAP recommending 
that the President veto H.R. 5063 if passed by 
Congress. The SAP described the bill as 
“unnecessary” and suggested that it “seeks to 
address a problem that does not exist.” 
 
On September 9, the House passed the 
“Investment Advisers Modernization Act of 
2016” (H.R. 5424) by a roll call vote of 261-
145. The bill, which was introduced by 
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Representative Robert Hurt (R-VA), would 
require the SEC to modernize its regulation of 
investment advisers, remove duplicative 
burdens, and “tailor[s] regulation for private 
equity firms that the Dodd-Frank Act required 
to be registered with the SEC.” H.R. 5424 was 
favorably reported by the House Financial 
Service Committee on June 16, 2016 by a vote 
of 47-11. The Administration released an SAP 
recommending that the President veto H.R. 
5424 if passed by Congress. The SAP stated 
that the bill “would create a loophole providing 
a broad exemption from audit and exam 
requirements, leaving investors unable to verify 
that funds actually contain particular 
investments as claimed.” 
 
 
Federal Reserve, FDIC and OCC Issue 
Report on the Activities and Investments of 
Banking Entities 
 
Key Points: 

 The banking regulators issued 
recommendations as required by Section 620 of 
the Dodd-Frank Act. 

 
On September 8, the Federal Reserve Board, 
the Federal Deposit Insurance Commission 
(FDIC), and the Office of the Comptroller of 
the Currency (OCC) issued a report on the 
“activities and investment that banking entities 
may engage in under state and federal law.” 
The report was required under Section 620 of 
the Dodd-Frank Act (DFA).  
 
As required by the statute each agency offered 
recommendations as part of the report. The 
Federal Reserve recommended that Congress: 

 “repeal the authority of FHCs [federal 
holding companies] to engage in 
merchant banking activities;  

 repeal the grandfather authority for 
certain FHCs to engage in commodities 

activities under section 4(o) of the BHC 
Act;  

 repeal the exemption that permits 
corporate owners of industrial loan 
companies (ILC) to operate outside of 
the regulatory and supervisory 
framework applicable to other 
corporate owners of insured depository 
institutions; and 

 repeal the exemption for GUSLHCs 
[grandfathered unitary savings and loan 
holding companies] from the activities 
restrictions applicable to all other 
SLHCs.” 

 
The FDIC stated that they plan to: 

 “review activities related to investments 
in other financial institutions and other 
equity investments to evaluate the 
interaction of existing FDIC regulations 
and supervisory approvals and 
conditions under part 362, with other 
more recent regulatory and statutory 
rules governing such investments, in 
order to determine whether changes to 
part 362 or related procedures with 
regard to such investments are needed.  

 determine whether the prudential 
conditions and standards under which 
the FDIC will evaluate part 362 filings 
with respect to mineral rights, 
commodities, or other non-traditional 
activities need to be clarified and, if so, 
consider issuing a statement of policy 
pursuant to such review.” 

 
The OCC’s recommendations include: 

 “Clarify Minimum Standards for 
Derivative Dealing” 

 “Review Federal Banking Entities’ Risk 
Management of Clearinghouse 
Memberships” 
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 “Address Copper Trading and 
Appropriate Limits” 

 “Clarify Physical Hedging Limits” 

 “Incorporate the Volcker Rule into the 
Investment Securities Regulations” 

 “Address Concentrations of Mark-to-
Model Assets and Liabilities” 

 “Reconsider Allowing National Banks 
to Purchase Asset-Backed Securities as 
Type III Securities” 

 “Reconsider Allowing Federal Savings 
Associations to Purchase Asset-Backed 
Securities as Corporate Debt Securities” 

 
In response to the report, several financial 
trade associations issued a joint statement 
criticizing the recommendation to repeal 
merchant banking authorities. SIFMA, The 
Clearing House, American Bankers 
Association, Financial Services Roundtable and 
Financial Services Forum stated:  
 

The regulators have made these 
recommendations without 
pointing to any evidence that 
these activities have ever posed 
any problem, and have made no 
attempt to assess the costs to 
businesses and jobs.  They have 
not provided a cost-benefit 
analysis or a robust justification 
for such sweeping changes to 
laws which were heavily 
negotiated over a very long 
period of time and by several 
administrations.  While the 
regulators did not believe that 
the costs of regulation were 
worth considering here, we 
believe Congress should and 
will consider such costs. 

 

Federal Reserve Approves Policy Statement 
on Countercyclical Capital Buffer 
 
Key Points: 

 The Federal Reserve Board approved a policy 
statement detailing the framework for the 
Countercyclical Capital Buffer. 

 
On September 8, the Federal Reserve Board 
approved a policy statement describing the 
framework the Board will follow in setting the 
Countercyclical Capital Buffer (CCyB) for 
private-sector credit exposures located in the 
United States. The policy statement was 
approved by a unanimous vote and will go into 
effect on October 14, 2016. 
 
The Board issued a press release which 
explained that the “CCyB is a macroprudential 
tool that can be used to increase the resilience 
of the financial system by raising capital 
requirements on internationally active banking 
organizations when the risk of above-normal 
losses is elevated.” The release noted that the 
“CCyB applies to banking organizations that 
are subject to the advanced approaches capital 
rules, generally those with more than $250 
billion in assets or $10 billion in on-balance-
sheet foreign exposures, and to any depository 
institution subsidiary of such banking 
organizations.” 
 
The press release also stated that “the final 
policy statement clarifies that the Board expects 
that the CCyB will be activated when systemic 
vulnerabilities are meaningfully above normal 
and that the Board generally intends to increase 
the CCyB gradually.” It adds that “the Board 
expects to remove or reduce the CCyB when 
the conditions that led to its activation abate or 
lessen and when the release of CCyB capital 
would promote financial stability.” 
 

http://www.williamsandjensen.com/
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Senate Special Aging Committee Holds 
Hearing on the BPC Report on Retirement 
Savings 
 
Key Points: 

 Senators Thom Tillis (R-NC) and Sheldon 
Whitehouse (D-RI) expressed interest in the 
BPC’s recommendations regarding workplace 
retirement plans. 

 
On September 7, the Senate Special Committee 
on Aging held a hearing entitled “Securing 
America’s Retirement Future: Examining the 
Bipartisan Policy Center’s Recommendations to 
Boost Savings.” The hearing focused on the 
Bipartisan Policy Center’s (BPC) June 2016 
report entitled “Securing Our Financial Future: 
Report of the Commission on Retirement 
Security and Personal Savings.” The report 
offered six main recommendations:  

 “Improve Access to Workplace 
Retirement Savings Plans 

 Promote Personal Savings for Short-
Term Needs and Preserve Retirement 
Savings for Older Age 

 Facilitate Lifetime-Income Options to 
Reduce the Risk of Outliving Savings  

 Facilitate the Use of Home Equity for 
Retirement Consumption  

 Improve Financial Capability Among 
All Americans  

 Strengthen Social Security’s Finances 
and Modernize the Program” 

 
Chairwoman Susan Collins (R-ME) stated there 
is an estimated $7.7 trillion dollar gap between 
savings and what is actually needed for 
retirement. She explained there are many 
reasons for that growing gap, but the shift away 
from employer-based retirement plans 
(pensions) to 401(k)s has played an important 
role. She suggested Americans need to increase 
their savings to better weather retirement 

needs. She said she has introduced the 
“Retirement Security Act” (S. 266) to 
encourage individuals to save more for 
retirement. She noted the BPC report parallels 
some of the recommendations in this bipartisan 
bill. She stated when people have access to 
retirement plans 80 percent actually save. She 
stated this means making plans more affordable 
for small businesses.  
 
Ranking Member Claire McCaskill (D-MO) 
noted the BPC spent two years examining ways 
for Americans to save for retirement, and that 
the report examines the barriers to employers 
providing retirement plans and barriers to 
moving accounts. She stated the reason for the 
hearing is to prompt a bipartisan discussion to 
find common ground. McCaskill stated 
Americans will save if they are given the 
opportunity to do so. She noted the proposals 
for affordable retirement plans for employers. 
She also noted the “Senior$afe Act” (S. 2216). 
She expressed interest in hearing about all of 
the options available for employers.  
 
Senators Thom Tillis (R-NC) and Sheldon 
Whitehouse (D-RI) noted that the BPC report 
included a recommendation for retirement 
security plans with 50 employees or more. Tillis 
expressed concern with the cost to small 
business plans of implementing this proposal. 
Whitehouse noted that he is the lead sponsor 
of the “Automatic IRA Act” (S. 245), which is 
similar to the program recommended by the 
BPC. Former Senator and BPC Commission 
on Retirement Security and Personal Savings 
Co-Chair Kent Conrad said companies 
currently face significant administrative 
burdens and liability in offering retirement 
plans. He said the BPC’s proposal would 
remove companies with fewer than 500 
employees from “that headache.” He said all of 
the responsibilities would be transferred to 
third party providers, with the employer only 

http://www.williamsandjensen.com/
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being responsible for choosing the plan and 
making the payroll deduction. He said BPC 
would give employers four years to create plans 
before any requirements go into place. He 
noted that no requirements would be applied to 
companies with fewer than 50 employees. He 
stated that the costs to small businesses would 
be “negligible.” He said small businesses were 
in support of the requirement to offer a plan so 
long as the costs were minimal.   
 
Collins said 34 percent of workers lack access 
to a workforce-based retirement plan. She 
expressed concern with placing additional 
burdens on small businesses. She said she has 
supported legislation to no longer require a 
nexus among small businesses in order for 
them to come together in a multiple employer 
plan (MEP). She asked how the rules for MEPs 
could be liberalized in order to encourage more 
small businesses to offer plans. Conrad said the 
BPC’s recommendations are similar to those in 
Collins’ legislation. He stressed the need to 
broaden the availability of MEPs in order to 
allow them to obtain the benefits of size and 
reduce costs. 
 
CFTC Approves Final Rules on System 
Safeguards and a Comparability 
Determination for Japan 
 
Key Points: 

 The CFTC approved two final rules related to 
system safeguards testing requirements. 

 They also approved a comparability 
determination for Japan uncleared swap 
margin rules for substituted compliance 
purposes. 

 
At a September 8, open meeting the 
Commodity Futures Trading Commission 
(CFTC) voted to approve two final rules: (1) 
System Safeguards Testing Requirements for 
Derivatives Clearing Organizations (Division of 

Clearing and Risk); and (2) System Safeguards 
Testing Requirements (Division of Market 
Oversight). The rules were approved by 
unanimous vote. In his opening statement, 
Chairman Timothy Massad emphasized the 
importance of the rules, suggesting that “the 
risk of cyberattack probably represents the 
single greatest threat to the stability and 
integrity of our markets today.” He explained 
that the rules “will apply to the core 
infrastructure in our markets—the exchanges, 
clearinghouses, trading platforms and trade 
repositories” to help “ensure that those private 
companies are adequately evaluating cyber risks 
and testing their cybersecurity and operational 
risk defenses.” He stated that rules would set 
“some principles-based standards rooted in 
industry best practices.” 
 
The Commission also approved a 
“Comparability Determination for Japan 
Uncleared Swap Margin Rules for Substituted 
Compliance Purposes” by a vote of 2-to-1 with 
Commissioner Sharon Bowen voting in 
opposition. In her dissenting statement, Bowen 
contended that the determination “would 
introduce greater risk into the derivatives 
markets.” Bowen’s objection to the 
determination focused on the differences in the 
bankruptcy rules between the U.S. and 
Japanese regimes. Commissioner Christopher 
Giancarlo stated that he would support the 
determination, though he opposes the 
“element-by-element” methodology used by 
the Commission for determining when 
substituted compliance is appropriate. He 
described the situation as “wrong approach; 
right outcome.” 
 
House Panel Examines Federal Reserve 
Districts 
 
Key Points: 
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 The House Financial Services Committee’s 
Subcommittee on Monetary Policy and Trade 
discussed the structure of the Federal Reserve 
Districts.  

 
On September 7, the House Financial Services 
Committee’s Monetary Policy and Trade 
Subcommittee held a hearing entitled “Federal 
Reserve Districts: Governance, Monetary 
Policy, and Economic Performance.” The 
hearing focused on potential reform to the 
structure of the Federal Reserve Districts, 
diversity on the Federal Reserve Board, and 
monetary policy among other issues. Chairman 
Bill Huizenga (R-MI) expressed interest in the 
role Federal Reserve districts play in in 
economic performance. He expressed support 
for his bill, the “Fed Oversight Reform and 
Modernization Act” (FORM Act) (H.R. 3189), 
and the “Financial CHOICE Act”, suggesting 
that they would insulate the Federal Reserve 
from political pressures. Ranking Member 
Gwen Moore (D-WI) said the Federal Reserve 
plays an extremely important role in the 
economy but that some of the proposals being 
discussed would “disastrously” inject politics 
into monetary policy.  
 
Several Republican Committee Members such 
as Subcommittee Chairman Bill Huizenga (R-
MI), Representative Frank Lucas (R-OK) and 
Representative Mia Love (R-UT) questioned 
the Federal Reserve Regional District structure, 
suggesting that the current structure is not 
representative of the nation. Federal Reserve 
Bank of Richmond President and Chief 
Executive Officer Jeffrey M. Lacker stated the 
regional Presidents bring a more granular view. 
He stated all the participants have a voice 
whether voting or not. He noted the current 
rotation was drafted decades ago and changing 
that would impact the balance of the 
committee. Federal Reserve Bank of Kansas 
City President and Chief Executive Officer 

Esther L. George  stated that regional views are 
important for the national discussion. She 
acknowledged that if starting from scratch 
today the system might not look the same 
“because the world is a different place than it 
was.” When asked about diversity of the 
Federal Reserve Board, Lacker stated diversity 
is built into the structure of the system and that 
the Board has been focused on diversity for 
several decades and minority representation 
going back for decades. AFL-CIO Chief 
Economist and Howard University Professor 
William Spriggs stated the problem with having 
the system “owned” by banks is that the Board 
looks, talk and acts like bank directors.  
 
House Subcommittee Discusses Ransom 
Payments to Iran 
 
Key Points: 

 The House Financial Services Committee’s 
Subcommittee on Oversight and Investigations 
held a hearing on ”ransom payments” to Iran 
in which the Majority members questioned the 
legality of cash payments sent to Iran and the 
release of American hostages.  

 
On September 8, the House Financial Services 
Committee’s Oversight and Investigations 
Subcommittee held a hearing entitled “Fueling 
Terror: The Dangers of Ransom Payments to 
Iran.” The hearing focused on the settlement 
reached by the Hauge Tribunal related to the 
foreign military sales (FMS) Trust Fund; the 
cash payments sent to Iran under the 
settlement, and the relation between the cash 
payment and the release of American hostages. 
Members of the Majority questioned the 
legality of a $400 million cash payment which 
was sent to Iran on the same night that four 
American hostages were released. 
Representatives from the Administration 
testified that the cash payment was to satisfy 
the requirement of the FMS Trust Fund 
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settlement that Iran have “immediate access” 
to funds owed and was “fully in compliance 
with the law.” Subcommittee Chairman Sean 
Duffy (R-WI), Full Committee Chairman Jeb 
Hensarling (R-TX) and numerous other 
Majority Subcommittee Members suggested 
that the cash payments were ransom payments 
and expressed concern over the U.S. paying 
Iran in cash, which is the most widely used 
means of paying for terrorist activities.  
Subcommittee Ranking Member Al Green (D-
TX), Full Committee Ranking Member Maxine 
Waters (D-CA), as well as other Democratic 
Subcommittee Members raised concerns with 
the purpose of this hearing, suggesting it is 
simply another attack on the Obama 
Administration.  
 
Upcoming Hearings and Events 
 
September 13 
Brexit: The Senate Foreign Relations 
Committee will hold a hearing entitled, “Brexit: 
U.S. Interests in the United Kingdom and 
Europe.” Witnesses include: The Honorable 
Victoria Nuland, Assistant Secretary, Bureau of 
European and Eurasian Affairs, U.S. 
Department of State; the Honorable Ramin 
Toloui, Assistant Secretary, International 
Finance, U.S. Department of Treasury; and the 
Honorable Michael Punke, Deputy U.S. Trade 
Representative, Office of the United States 
Trade Representative; U.S. Ambassador and 
Permanent Representative, World Trade 
Organization.  
 
Markup of the Financial CHOICE Act: The 
House Financial Services Committee will begin 
a markup of the Financial CHOICE Act. A 
summary memo of the bill is available here. 
The markup may last multiple days. 
 
Flood Insurance: The Senate Banking 
Committee will hold a hearing entitled “The 

National Flood Insurance Program: Reviewing 
the Recommendations of the Technical 
Mapping Advisory Council’s 2015 Annual 
Report.” Witnesses will include: John Dorman, 
Assistant State of Emergency Management 
Director for Risk Management, North Carolina 
Emergency Management; Scott Edelman, Vice 
Chair, Technical Mapping Advisory Council, 
and Senior Vice President for North America, 
AECOM Water Resources; and Roy 
Wright, Deputy Associate Administrator for 
Insurance and Mitigation, Federal Emergency 
Management Agency (FEMA). 
September 14 
Iran: The Senate Banking Committee’s 
Subcommittee on National Security and 
International Trade and Finance will hold a 
hearing entitled “Terror Financing Risks of 
America’s $400 Million Cash Payment to Iran.” 
The witnesses will include: The Honorable 
Michael Mukasey, Former Attorney General of 
the United States; The Honorable Eric 
Edelman, Co-Chair, Iran Task Force at JINSA 
Gemunder Center, and Former Under 
Secretary of Defense for Policy. 
 
Markup of Iran Legislation: The House 
Foreign Affairs Committee will hold a markup 
of H.R. 5931, the Prohibiting Future Ransom 
Payments to Iran Act. 
 
September 14-16 
STA Market Structure Conference: 
Securities and Exchange Commission (SEC) 
Chair Mary Jo White will give the keynote 
address at the Security Traders Association 
Annual Market Structure Conference. The 
conference will include panels and speakers 
from industry and other regulators, including 
members of the SEC Equity Market Structure 
Advisory Committee and staff of FINRA and 
the SEC. 
 
September 15 

http://www.williamsandjensen.com/
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Louisiana Flooding: The Senate Small 
Business and Entrepreneurship Committee will 
hold a hearing entitled, “An Examination of 
the Federal Response and Resources for 
Louisiana Flood Victims.” 
 
CFTC Nominations: The Senate Agriculture 
Committee will hold a hearing to discuss the 
nominations of Christopher James Brummer 
and Brian D. Quintenz to be Commissioners of 
the Commodity Futures Trading Commission.  
 
September 21 
Local Land Use: The House Transportation 
and Infrastructure Committee will hold a 
hearing entitled “An Examination of FEMA's 
Limited Role in Local Land Use Development 
Decisions.” 
 
October 26 
Financial Technology: The Federal Trade 
Commission (FTC) will hold a Financial 
Technology (FinTech) forum focused on 
crowdfunding and peer-to-peer payment 
systems. 
 
November 2 
Federal Advisory Committee on Insurance: 
The Treasury’s Federal Insurance Office (FIO) 
will hold a meeting of its Federal Advisory 
Committee on Insurance (FACI). 
 
December 1-2 
Financial Stability Conference: The Office 
of Financial Research (OFR) will hold its 2016 
Financial Stability Conference. Topics to be 
discussed include: identifying financial 
innovation; measuring and monitoring financial 
innovation; structure of financial markets; 
leveraging qualitative information; ensuring 
high-quality data; data sharing, accessibility, and 
transparency; supervisory application of models 
and data; macroprudential policies; 
coordination of macroprudential and monetary 

policy; stress testing; interconnectedness; 
market and funding liquidity; central 
counterparties; emerging financial technology; 
and cybersecurity. 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 
Rebecca Konst and Alex Barcham contributed to the 
articles. 
 
ENERGY & ENVIRONMENT 
 
Conference Committee on Energy 
Legislation Convenes 
 
Key Points: 

 Conferees met this week to negotiate a final 
version of energy legislation. 

 The process of developing a conference report is 
expected to extend into the post-election lame 
duck session.   

 
On September 8, House and Senate negotiators 
met in the opening session of the energy 
legislation conference committee. The session 
included formal opening statements by 
Senators and Members of Congress. As 
described by the Senate Energy and Natural 
Resources Committee prior to the session, “No 
bill text or amendments will be considered at 
this meeting of the conferees.” After the 
opening session, House and Senate staff are 
expected to begin discussions. Any final work 
product from the conference committee is not 
expected until the congressional “lame duck” 
session following the elections on November 
7th.    
 
In her opening statement, Energy and Natural 
Resources Committee Chair Lisa Murkowski 
(R-AK) emphasized that her goal is “to update 
our energy policies in this country and get a 
conference report, a bill that can be signed into 
law by the president”. Ranking Member Maria 

http://www.williamsandjensen.com/
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Cantwell (D-WA) also declared in her opening 
statement that “we don’t need to be pushing 
forward ideas that are going to be threatened 
by a veto.”   
 
House Energy and Commerce Committee 
Chairman Fred Upton (R-MI) remarked in his 
opening statement that “this energy bill 
conference is unlike previous ones - we are not 
here trying to address concerns about energy 
scarcity, high prices, and dependence on 
imports.” He also suggested that Congress has 
an opportunity to extend its success in enacting 
legislation last year to repeal the ban on crude 
oil exports “to LNG exports…by including 
provisions streamlining the approval of natural 
gas export facilities.” In his opening statement, 
Ranking Member Frank Pallone (D-NJ) said 
that the “final conference report should 
accelerate efficiency gains, not undermine 
them.” He also stressed that “any modern 
energy policy must deal with climate change.”  
 
On May 25, 2016, the House voted to approve 
the House Amendment to the Senate-passed 
energy bill (S. 2012) by a 241-178 vote. The 
House Amendment included the “North 
American Energy Security and Infrastructure 
Act” (H.R. 8), which the House approved on 
December 3, 2015, as well as other House-
passed legislation. The bills added to H.R. 8 for 
incorporation in the House Amendment 
included public lands bills and legislation 
extending deadlines for construction of 
hydroelectric projects.   
 
The Senate approved its energy bill, the 
“Energy Policy Modernization Act of 2016” (S. 
2012) by an 85-12 vote on April 20, 2016. The 
legislation is divided into five titles covering: 
“Efficiency”; “Infrastructure”; “Supply”; 
“Accountability”; and “Land and Water 
Conservation Fund Reauthorization”. S. 2012 
includes provisions addressing: appliance, 

building and manufacturing efficiency; liquefied 
natural gas (LNG) exports; energy commodity 
market oversight; hydroelectric power; 
geothermal energy; U.S. helium reserves; and 
critical minerals.  
 
The Obama Administration has detailed what 
provisions it finds objectionable in its 
Statements of Administration Policy (SAP) 
issued for the House (November 30, 2015 
SAP) and Senate bills (January 27, 2016 SAP). 
              
Upcoming Hearings and Events: 
 
September 12 
Technology and Oil Prices: The New York 
Energy Forum and Columbia University’s 
Center on Global Energy Policy will hold a 
discussion titled “Technology and Low Oil 
Prices: How Will Industry Respond?” 
 
September 14 
Utah Public Lands: The House Natural 
Resources Committee’s Federal Lands 
Subcommittee will hold a hearing on the “Utah 
Public Lands Act” (H.R. 5780).   
 
September 15 
EPA Methane Regulations: The House 
Science, Space and Technology Committee’s 
Environment Subcommittee will hold a hearing 
titled “A Solution In Search of a Problem: 
EPA’s Methane Regulations”. Scheduled 
witnesses are: Erik Milito, Director, Upstream 
and Industry Operations, American Petroleum 
Institute; Bernard Weinstein, Professor and 
Associate Director, Maguire Energy Institute, 
Cox School of Business, Southern Methodist 
University; Elgie Holstein, Senior Director for 
Strategic Planning, Environmental Defense 
Fund; and Anthony Ventello, Executive 
Director, Progress Authority. 
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Role of the Department of Energy: The 
House Energy and Commerce Committee’s 
Energy and Power Subcommittee will hold a 
hearing titled “The Department of Energy’s 
Role in Advancing the National, Economic, 
and Energy Security of the United States”. 
Secretary of Energy Ernest Moniz is scheduled 
to testify. As described in a Committee press 
release, the “hearing will focus on multiple 
legislative efforts that have been undertaken to 
update the nation’s energy policy and 
modernize energy infrastructure, including 
legislation that would reform infrastructure-
permitting processes, promote energy exports, 
modernize the nation’s Strategic Petroleum 
Reserve, improve emergency preparedness, and 
protect the electric grid…[and] DOE 
responsibilities related to ensuring energy 
security through system planning, physical and 
cybersecurity, global supply chains, and 
international agreements.”    
 
September 22 
FERC Meeting: The Federal Energy 
Regulatory Commission (FERC) will hold its 
monthly open meeting. 
 
September 28 
LNG Markets: The Center for Strategic and 
International Studies (CSIS) will host a book 
launch for the book, “LNG Markets in 
Transition: the Great Reconfiguration”.  
 
October 4 
Clean Power Plan: The Bipartisan Policy 
Center will hold a panel discussion titled “The 
Clean Power Plan Goes to Court: The 
Arguments”. Participants include:  Christophe 
Courchesne, Chief, Environmental Protection 
Division, Massachusetts Attorney General’s 
Office; David Doniger, Director, Climate & 
Clean Air Program, Natural Resources Defense 
Council; Jeffrey Holmstead, Partner, Bracewell; 

and Allison Wood, Partner, Hunton & 
Williams. 
 
November 15 
Energy Outlook: The New York Energy 
Forum will hold a discussion titled “EIA’s Take 
on the Energy Markets” with Energy 
Information Administration (EIA) 
Administrator Adam Sieminski.   
  
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Updates on energy and environment issues 
are also available on twitter. 
 
DEFENSE 
 
Senate Fails For Third Time To Proceed 
To FY 2017 DOD Appropriations; CR 
Likely 
 
Key Points: 

 With Senate Democrats refusing to allow the 
Senate to consider FY 2017 DOD 
appropriations, it is likely the DOD will be 
funded by CR for part of the coming fiscal year  

 Congress will most likely pass a CR thismonth 

 However, the length of the CR is still in 
question 

 
This week, the Senate returned from a seven 
week recess, and Senate Republicans attempted 
for the third time to move onto the 
“Department of Defense Appropriations Act, 
2017” (H.R. 5293/S. 3000), yet again Senate 
Democrats blocked cloture on the motion to 
proceed by a 55-43 vote. In July, the Senate 
failed to invoke cloture twice on the 
Department of Defense’s (DOD) FY 2017 
appropriations. Senate Democrats and the 
White House have objected to the House’s use 
of Overseas Contingency Operations (OCO) 
accounts in its FY 2017 DOD Appropriations 
Act to increase the DOD’s base funding above 
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the cap set in the “Bipartisan Budget Act of 
2015” (P.L. 114-74) on defense spending. 
Specifically they take issue with Republicans 
effectively increasing defense funding without a 
commensurate increase in non-defense 
funding.  
 
It appears that the DOD will likely be funded 
for part of FY 2017 via a continuing resolution 
(CR), but for how long remains an open 
question. Senate Republican and Democratic 
leadership are discussing passage of a shorter 
term CR that would run through early 
December like the past two years. House 
Republican and Democratic leadership have 
indicated that they, too, prefer this approach. 
However, a number of conservative 
Republicans in both chambers have argued for 
a longer CR that would run into next spring 
and have claimed they will not vote for a 
shorter CR. It remains unclear how House 
Republican leadership plans on navigating this 
potential obstacle. Nonetheless, with the 
beginning of FY 2017 looming on October 1 
and Congress planning to recess at month’s 
end until after the elections, it is likely that the 
length of a CR will be decided and a package 
sent to the White House this month.     
 
Regarding the Senate’s FY 2017 DOD 
appropriations package, in its press release on 
S. 3000, the Senate Appropriations Committee 
stated that “[t]he bill, approved 30-0, provides 
$515.9 billion in base DOD funding and $58.6 
billion in OCO funding…[and] identifies $15.1 
billion from more than 450 specific budget cuts 
and redirects those savings to high-priority 
national security needs.” The Committee added 
that “[t]he measure fully funds an active duty 
end strength of 1,281,900, a reserve component 
end strength of 801,200 and a 1.6 percent pay 
raise for military personnel.” 
 

In the Committee Report, the Committee 
explained that its “recommendation of 
$568,101,051,000 includes funding to develop, 
maintain, and equip the military forces of the 
United States and for other purposes in 
nonemergency appropriations.” The 
Committee stated that “[t]he FY 2017 budget 
request for activities funded in the DOD 
appropriations bill totals $569,858,382,000 in 
new budget authority, including 
$58,625,551,000 in contingency funding for the 
DOD and $514,000,000 in mandatory 
spending.” The Committee stated that “[i]n FY 
2016, the Congress appropriated 
$566,616,000,000 for activities funded in this 
bill…[including] $507,978,000,000 in base 
appropriations and $58,638,000,000 in 
OCO/Global War on Terrorism 
appropriations.” The Committee stated that its 
“recommendation in this bill is $1,485,051,000 
above the amount provided in FY 2016 and 
$1,757,331,000 below the amount requested for 
FY 2017.” 
 
DOD Budget Memo 
 
Key Points: 

 A leaked memorandum outlines how the 
DOD has been fighting against the use of 
OCO funds to increase discretionary defense 
funding above spending caps 

 
This week, a memorandum sent to the 
Secretary and Deputy Secretary of Defense on 
the “Overseas Contingency Operations (OCO) 
Funding Gimmick” roiled relations between 
the Pentagon and Capitol Hill. The May 13, 
2016 memorandum prepared by Department 
of Defense Comptroller Michael McCord and 
Assistant Secretary of Defense for Legislative 
Affairs Stephen Hedger outlined the 
Department of Defense’s (DOD) approach to 
seeking to force the House Armed Services 
Committee and House Appropriations 
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Committee’s Defense Subcommittee to abide 
by the cap on discretionary defense spending 
set in the “Bipartisan Budget Act of 2015” 
(P.L. 114-74) instead of utilizing the uncapped 
OCO accounts to fund base DOD operations. 
McCord and Hedger advised the Secretary and 
Deputy Secretary that a White House veto 
threat is the DOD’s “principal weapon” paired 
with support from Democrats in both 
chambers sufficient to sustain a veto. 
 
The memorandum claimed that, among other 
observations, that House Appropriations 
Committee’s Defense Subcommittee Rodney 
Frelinghuysen (R-NJ) “may be less enthused 
about following the OCO gimmick format” 
than House Armed Services Committee 
Chairman Mac Thornberry (R-TX) “but has 
been directed to dos so by the Speaker.” 
McCord and Hedger asserted that 
“[ca]apitalizing on this discomfort could help 
prevent the gimmick from surviving.” They 
stressed that the fight over the “OCO 
gimmick” will be won or lost in the final 
version of the “Department of Defense 
Appropriations Act, 2017” (H.R. 5293/S. 3000) 
and that less effort should be used in trying to 
strip out the language from the final “National 
Defense Authorization Act for Fiscal Year 
2017” (H.R. 4909/S. 2943). Additionally, 
McCord and Hedger stated that “[a]lso of 
significance will be the reception by…think 
tank and media elites who will further frame 
public narratives about whether an OCO 
gimmick is an odious approach, whether 
narratives supporting the gimmick are valid 
(particularly Thornberry’s readiness crisis 
narrative), and whether the Department’s 
arguments in opposition are valid (particularly 
the risks of hollow force structure and of 
gambling with war funding).” 
 
In a statement, Thornberry said that “[i]t is 
unfortunate and rather sad that some in the 

Obama Administration spend so much time 
and effort playing political games, as evidenced 
by this memo.” He added that “[i]n a 
Department charged with the security of our 
nation, the American people and our troops 
deserve better…[and] I hope that in the next 
Administration we will have a partner who will 
do the same.” 
 
Upcoming Hearings and Events 
 
September 13 
Encryption and Cybersecurity: The Senate 
Armed Services Committee will hold a hearing 
on the interplay between encryption and 
cybersecurity.  
 
September 14 
Cybersecurity and National Security: The 
Senate Armed Services Committee will hold a 
hearing on how cybersecurity informs national 
security.  
 
Next Generation Air Space Control: The 
House Armed Services Committee’s Seapower 
& Projection Forces Subcommittee will hold a 
hearing titled “Next Generation Air Space 
Control—Ensuring Air Force Compliance by 
January 1, 2020.” 
 
September 15 
DOD Budget Challenges Over the Long-
Term: The Senate Armed Services Committee 
will hold a hearing titled “Long-term Budgetary 
Challenges Facing the Military Services and 
Innovative Solutions for Maintaining our 
Military Superiority” 
 
Energy and National Security: The House 
Energy and Commerce’s Energy and Power 
Subcommittee will hold a hearing titled “The 
Department of Energy’s Role in Advancing the 
National, Economic, and Energy Security of 
the United States.” 
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For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  
 
HEALTH 
 
House Panel Marks up Health Bills 
 
Key Points: 

 House Ways & Means Committee reports 
bills on CO-OPs; end-stage renal disease 

 
The House Ways & Means Committee held a 
markup to consider legislation addressing 
individuals that lost health insurance coverage 
funded under a “Consumer Operated and 
Oriented Plan” (CO-OP) (H.R. 954). The bill 
was introduced by Representative Adrian Smith 
(R-NE) along with several Republican co-
sponsors. The legislation would exempt 
consumers from the “Patient Protection and 
Affordable Care Act’s” (ACA) individual 
mandate penalty if they lost their coverage due 
to the failure of a CO-OP.  
 
The Committee also considered the “Dialysis 
Patient Access to Integrated Care, 
Empowerment, Nephrologists, Treatment, and 
Services Demonstration Act of 2016” (H.R. 
5942). The bill would establish an end-stage 
renal  disease (ESRD) demonstration program 
within Medicare.  Both bills were favorable 
reported by voice vote, although some 
Committee Democrats expressed concern or 
opposition to the CO-OP legislation.  
 
Chairman Kevin Brady (R-TX) said that these 
bills would expand access to healthcare while 
protecting patients from the Affordable Care 
Act (ACA). He noted that out of 23 CO-OPs 
that were originally created, only 7 remain in 
operation.  
 

Ranking Member Sander Levin (D-MI) offered 
his support for ESRD legislation, noting that 
640,000 Americans are living with the disease. 
He expressed opposition to H.R. 954, urging 
Congress to obtain more information about 
what happened to people who lost their 
coverage due to CO-OP closures before 
moving forward with this type of legislation. 
He said that the ACA provides a special 
enrollment period for those impacted by the 
closure of CO-OPs, and that these individuals 
could also apply for a hardship exemption from 
the mandate penalty. He said that the bill was 
part of a broader attack on the ACA.  
 
Representative Todd Young (R-IN) explained 
that his ESRD legislation would improve care 
coordination, decreasing costs and helping 
patients live healthier lives. Representative Earl 
Blumenauer (D-OR) also indicated his support 
for the bill, asserting that the program would 
ultimately save money for taxpayers.  
 
Upcoming Hearings and Events 
 
September 12 
Drug Prices: The American Enterprise 
Institute for Public Policy Research will hold a 
discussion on “Is the Cure Worth the Cost? 
The Debate over the Price of Specialty Drugs.” 
 
Brain Tumors: The National Brain Tumor 
Society will hold an event to launch “A 
Campaign to Defeat Pediatric Brain Tumors.” 
 
Personalized Medicine: The Potomac 
Institute for Policy Studies’ Center for 
Neurotechnology Studies will hold a discussion 
on “From Date to Knowledge in 
Neuroscience: Building Toward Individualized 
Medicine.” 
 
September 13 

http://www.williamsandjensen.com/
mailto:mdkans@wms-jen.com
mailto:mdkans@wms-jen.com
https://www.congress.gov/114/bills/hr954/BILLS-114hr954ih.pdf
https://www.congress.gov/114/bills/hr5942/BILLS-114hr5942ih.pdf
https://www.congress.gov/114/bills/hr5942/BILLS-114hr5942ih.pdf


Williams & Jensen – Washington Update September 9, 2016 

   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 16 of 20 

Medicaid: Politico will host a discussion on 
“The Medicaid Agenda in 2017.” 
 
Public Health Legislation: The House 
Energy and Commerce Committee will hold a 
markup of H.R.1192, the “National Diabetes 
Clinical Care Commission Act”; H.R.1717, the 
“Sober Truth on Preventing Underage 
Drinking Reauthorization Act”; H.R.1807, the 
“Sickle Cell Disease Research, Surveillance, 
Prevention and Treatment Act of 2015”; 
H.R.3119, the “Palliative Care and Hospice 
Education and Training Act”; and H.R.3952, 
the “Congenital Heart Futures Reauthorization 
Act of 2015.” 
 
September 14 
Premiums: The House Oversight and 
Government Reform Committee will hold a 
hearing on “Examining the Affordable Care 
Act’s Premium Increases.” 
 
ACA: The House Energy and Commerce 
Committee will hold a hearing on “The 
Affordable Care Act on Shaky Ground: 
Outlook and Oversight.” 
 
Health IT: The House Ways and Means 
Committee will hold a hearing on “Exploring 
the Use of Technology and Innovation to 
Create Efficiencies, Higher Quality, and Better 
Access for Beneficiaries in Health Care.”  
 
Health Savings Accounts: The Cato Institute 
will hold a briefing on “Restarting Health 
Reform with Health Savings Accounts.” 
 
September 15 
Drug Prices: RealClearPolitics will hold a 
discussion on “Solving the Rising Cost of 
Complex Drugs.” 
 
Insurance: The Senate Homeland Security and 
Governmental Reform Committee will hold a 

hearing on “The State of Health Insurance 
Markets.” 
 
For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
 
TRANSPORTATION AND 
INFRASTRUCTURE  
 
Senate Takes Up WRDA 
 
Key Points: 

 Senate begins work on a water resources 
reauthorization that could be passed as early 
as next week 

 However, the House has yet to consider its bill 
 
On September 7, the Senate agreed by voice 
vote to move to proceed to the “Water 
Resources Development Act of 2016” 
(WRDA) (S. 2848) and later in the week Senate 
Majority Leader Mitch McConnell (R-KY) filed 
cloture motions on a substitute amendment 
and the underlying bill, setting up at least one 
vote on September 12. However, if the Senate 
passes the package, it is not immediately clear 
when the House would take up its bill or the 
Senate package.  
 
On April 28, the Senate Environment and 
Public Works Committee met and marked up 
the “Water Resources Development Act of 
2016” (WRDA) (S. 2848). The Committee 
reported out the two-year reauthorization by a 
19-1 vote after a managers’ amendment with 
technical changes and conforming language 
was adopted. On April 26, the Senate 
Environment and Public Works Committee 
Chairman James Inhofe (R-OK) and Ranking 
Member Barbara Boxer (D-CA) issued a press 
release that included the text of the “Water 
Resources Development Act of 2016”, a 
section-by-section, and a summary.  
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Inhofe and Boxer stated that “[t]he Water 
Resources Development Act of 2016 (WRDA) 
authorizes 25 critical Army Corps projects in 
17 states…[that] have undergone 
Congressional scrutiny and have completed 
reports of the Chief of Engineers, will 
strengthen our nation’s infrastructure to 
protect lives and property, restore vital 
ecosystems to preserve our natural heritage, 
and maintain navigation routes for commerce 
and the movement of goods to keep us 
competitive in the global marketplace.” They 
claimed that “[t]he bill provides critical 
investment in the country’s aging drinking 
water and wastewater infrastructure, assists 
poor and disadvantaged communities in 
meeting public health standards under the 
Clean Water Act and Safe Drinking Water Act, 
and promotes innovative technologies to 
address drought and other critical water 
resource needs.” They stated that “[t]he bill 
also responds to the drinking water crisis in 
Flint, Michigan, by providing emergency 
assistance to Flint and other similar 
communities across the country facing drinking 
water contamination.” 
 
In May, the House Transportation and 
Infrastructure Committee marked up and 
reported out the “Water Resources 
Development Act (WRDA) of 2016” (H.R. 
5303). In its summary, the Committee stated 
that the bill “authorizes projects and activities 
related to the key missions of the U. S. Army 
Corps of Engineers, including developing and 
maintaining the Nation’s waterway 
infrastructure and supporting effective and 
targeted flood protection and environmental 
restoration needs…[and] follows the strong 
bipartisan reforms included in the Water 
Resources Reform and Development Act of 
2014, and adheres to the new process 
established in that law for the prioritization and 

congressional review of Corps water resources 
development activities.” 
 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201.  
 
TECHNOLOGY 
 
House Oversight Releases Report Critical 
Of OPM 
 
Key Points: 

 Oversight finds that OPM failed to address 
the presence of hackers in an adequate and 
timely fashion by failing to heed numerous 
OIG warnings, not using multifactor 
authentication, and not implementing the most 
basic cyber hygiene 

 Oversight uses the occasion of the report on the 
OPM breaches to recommend a number of 
changes to how the federal government protects 
its systems and buys IT 

 Oversight asks the GAO to investigate a 
possible Antideficiency Act violation in that 
OPM accepted free work from a cybersecurity 
contractor in the aftermath of the breach 

 
On September 7, the House Oversight and 
Government Reform Committee (Oversight) 
released a report on the breaches at the Office 
of Personnel Management (OPM) that 
concludes a yearlong investigation. Not 
surprisingly, the assessment of OPM’s 
cybersecurity is overwhelmingly negative and 
traces in close detail how the hackers gained 
access and exploited OPM’s information 
technology (IT). Moreover, Oversight claimed 
that the damage to national security is very 
substantial (as reflected in the report’s title 
“The OPM Data Breach: How the 
Government Jeopardized Our National 
Security for More than a Generation”). 
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In its press release, Oversight listed its key 
findings and recommendations: 
 
Key Findings: 

 The OPM data breach was preventable. 
 OPM leadership failed to heed repeated 

recommendations from its Inspector 
General, failed to sufficiently respond 
to growing threats of sophisticated 
cyber attacks, and failed to prioritize 
resources for cybersecurity. 

 Data breaches in 2014 were likely 
connected and possibly coordinated to 
the 2015 data breach. 

 OPM misled the public on the extent of 
the damage of the breach and made 
false statements to Congress 

 
Key Recommendations: 

 Reprioritize federal information 
security efforts toward zero trust. 

 Ensure agency CIOs are empowered, 
accountable, and competent. 

 Reduce use of social security numbers 
by federal agencies. 

 Modernize existing legacy federal 
information technology assets. 

 Improve federal recruitment, training, 
and retention of federal cybersecurity 
specialists 

 
Oversight added that “[a]s a result of one the 
Committee’s findings, Chairman [Jason] 
Chaffetz (R-UT) sent a letter to the 
Government Accountability Office (GAO) 
requesting an opinion on whether OPM 
violated the Anti-Deficiency Act (ADA) when 
it accepted services from a company without 
payment.” 
 
Administration Names First Federal CISO 
 
Key Points: 

 New CISO will be another player at the 
Office of Budget and Management (OMB) 
charged with ramping up the federal 
government’s cybersecurity and will have some 
of the same responsibilities and portfolio as the 
federal Chief Information Officer Tony Scott 

 However, it is not clear whether Touhill have 
the chance to affect cybersecurity policy as the 
next Administration would undoubtedly look 
to name its own CISO 

 
 
On September 8, the White House announced 
that Deputy Assistant Secretary of Homeland 
Security, Cybersecurity and Communications, 
Brigadier General (retired) Gregory J. Touhill 
will be named the first Chief Information 
Security Officer (CISO.) The creation of a 
CISO position was a key piece of the 
Cybersecurity National Action Plan that was 
rolled out with the Administration’s FY 2017 
budget request in February and will be part of 
the Office of Management and Budget (OMB). 
Touhill currently serves under Assistant 
Secretary of Homeland Security for 
Cybersecurity and Communications Andy 
Ozment in the Department of Homeland 
Security’s (DHS) National Protection and 
Programs Directorate’s (NPPD) Office of 
Cybersecurity and Communications (CS&C). 
The White House also named National Security 
Council Director for Cybersecurity Policy 
Grant Schneider as acting Deputy CISO. 
 
In a blog posting, Chief Information Officer 
Tony Scott and Special Assistant to the 
President and Cybersecurity Coordinator J. 
Michael Daniel stated that “ [i]n his new role as 
Federal CISO, [Touhill] will leverage his 
considerable experience in managing a range of 
complex and diverse technical solutions at scale 
with his strong knowledge of both civilian and 
military best practices, capabilities, and human 
capital training, development and retention 
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strategies.” They stated that Touhill “will lead a 
strong team within OMB who have been at the 
forefront of driving policy and implementation 
of leading cyber practices across federal 
agencies, and is the team that conducts periodic 
cyberstat reviews with federal agencies to 
insure that implementation plans are effective 
and achieve the desired outcomes.”  
 
FTC Asks For Comments On Safeguards 
Rule 
 
Key Points: 

 As part of an ongoing process, the FTC turns 
to whether the regulations that govern many 
financial institutions should be updated 

 
As part of the Federal Trade Commission’s 
(FTC) “systematic review of all current 
Commission regulations and guides,” on 
September 7, the agency issued a request for 
comments on how it should think about 
possibly revising the Safeguards Rule mandated 
by the “Gramm-Leach-Bliley” Act (P.L. 106-
102). The FTC’s current Safeguards Rule 
“applies to the handling of “customer 
information” by financial institutions” under 
the FTC’s jurisdiction and “only to the 
information of customers, which are 
consumers that have a continuing relationship 
with a financial institution that provides one or 
more financial products or services to be used 
primarily for personal, family, or household 
purposes.” Consequently, the Rule “requires 
financial institutions to develop, implement, 
and maintain a comprehensive information 
security program.” Comments are due by 
November 7, 2016. 
 
It bears note that the FTC’s Safeguards Rule 
does not pertain to all financial institutions. 
The FTC shares jurisdiction over this realm 
with, among other agencies, the Federal 
Reserve Board and the Office of the 

Comptroller of the Currency. On its website, 
the FTC explained that its Safeguards Rule 
“applies to all businesses, regardless of size, 
that are “significantly engaged” in providing 
financial products or services…[which] 
includes, for example, check-cashing 
businesses, payday lenders, mortgage brokers, 
nonbank lenders, personal property or real 
estate appraisers, professional tax preparers, 
and courier services.” The FTC added that 
“[t]he Safeguards Rule also applies to 
companies like credit reporting agencies and 
ATM operators that receive information about 
the customers of other financial institutions.” 
 
Upcoming Hearings and Events 
 
September 13 
Online Tickets Sale Reform: the Senate 
Commerce, Science & Transportation 
Committee’s Consumer Protection, Product 
Safety, Insurance, and Data Security 
Subcommittee will hold a hearing titled 
“Examining the Better Online Ticket Sales Act 
of 2016.” 
 
Election Cybersecurity: The House Science, 
Space & Technology Committee will hold a 
hearing titled “Protecting the 2016 Elections 
from Cyber and Voting Machine Attacks.” 
 
September 14 
Advanced Robotics: The House Energy and 
Commerce’s Commerce, Manufacturing, and 
Trade Subcommittee will hold a hearing titled 
“Disrupter Series: Advanced Robotics.” 
 
ICANN Transition: The Senate Judiciary 
Committee’s Oversight, Agency Action, 
Federal Rights and Federal Courts 
Subcommittee will hold a hearing titled 
“Protecting Internet Freedom: Implications of 
Ending U.S. Oversight of the Internet.” 
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September 15 
FCC Oversight: The Senate Commerce, 
Science & Transportation Committee will hold 
a hearing titled “Oversight of the Federal 
Communications Commission.” 
 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201.  
 
This Week in Congress was written by Laura 
Simmons.  
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